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Abstract: Over the centuries, most of the religious and philosophical movements all over the world have firmly 
condemned any act that could prejudice the life of a human being. Without respecting the right to life, the human 
society, as a social type of organization, would disappear. The murder doesn’t only represent the action of killing 
a person but also the result of this action, which is taking the life. 
Key words: fetus, right to life, persons’s death 
 
The right to life is “the most fundamental” right of an individual, according to the terms of the Committee 
of Human Rights of the U.N.
1 This right is stated in every modern constitution and its protection is the 
object  of  the  most  exhaustive  regulation  in  any  criminal  code.  The  right  to  life  has  two  essential 
components: a personal interest, of the protected individual, which is strictly connected to the human 
being, starts and is protected from the moment the individual is born and ceases once he dies and a 
detached interest that doesn’t belong to the human being, but to the society in general, which is extremely 
strong
2 and protected prior to the moment the person is born and ceases before his/her death. The criminal 
legislation concerning the crimes against life serves both these interests, without the necessity to formulate 
a distinctive law, in order to protect these issues of the right to life. 
The United States has adopted, in numerous states, the viability theory, asserting that the unborn child is 
considered to be a person. According to this jurisdiction, starting with the 28
th week, when the fetus 
becomes viable, it can be considered a person, so that any type of abortion, in any circumstances, can be 
banned  by  criminal  law.  The  difference  between  the  human  embryo  and  the  fetus is  made  after  the 
evolution of the organism, starting with the moment of conception, until approximately the end of the 
second month, when the embryo becomes a fetus.  
In Great Britain, the jurisprudence allows abortion until the viability stage, but the fetus doesn’t benefit 
from the same status as the born child. The viability on which the protection of life depends doesn’t imply 
only the possibility to live, but also the one of independent survival.  
The German Constitutional Court decided that criminal law has to protect human life while it develops, at 
least as long as this protection doesn’t involve excessive prejudice to the physical and moral health of the 
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241mother, the state has to establish a fragile balance between the fundamental rights of the mother and the 
ones of the human being that will be born.
3 
Spain, Italy and Portugal have accepted the existence of a right to life of the unborn child, starting with the 
moment of conception. In Spain for example, the Constitutional Tribunal decided that the right to life is 
recognized not in the moment of birth, but in the moment of conception, so that the fetus can be a passive 
subject of a violence crime.
4 
In France, through a subsequent decision, the Cassation Court decided that the involuntary interruption of 
pregnancy is a crime of fault, on condition of the fetus’s viability. The viability condition has to be 
imposed because, from the moment the fetus has the capacity to live and survive independently form the 
mother, he is no longer „pars viscerum matris”
5, but a human being, protected by the criminal law.  
Between the moment of conception and the moment of emergence of the person, there isn’t a personal right to 
life, but a detached one that belongs to the society in general, that benefits from the protection. After the second 
trimester of pregnancy, the right to life appears and it has to be protected by the legislator and the judicial 
organs.  
The moment in which life begins, as a subjected to criminal protection through the conviction of crime, became 
a subject of debate in the criminal doctrine. However, the dominant thesis is the one according to which the 
moment the moment the person comes to life that is protected by convicting the crime felony is the one in 
which the fetus is completely detached from the mother’s umbilical cord, which is the moment in which the 
product of the conception is no longer a fetus but a child, starting to have an independent life from the mother.
6 
For the Romanian criminal law, the decisive moment is the complete detachment of the fetus from the mother 
and the beginning of an independent life from her. It is about the installation of the extra-uterine life.
7 Until that 
moment, the conception product is called fetus and after the detachment from the umbilical cord the fetus 
becomes a newborn. The criteria according to which the installation of the extra-uterine life is recognized, is 
the emergence of pulmonary respiration, along with the characteristic modifications at this level. According to 
the definition provided by a French doctor in the XIX century, a person’s life is the phenomenon born at the 
interaction of the three main vital activities: the central nervous system, the circulatory or the heart and the 
respiratory system or the pulmonary.
8 
The main argument that sustains this solution for the Romanian legislator derives from the article 177 
Criminal Code (infant crime), that convicts killing of a newborn, that is the product of the conception that 
began an extra-uterine life. 
The moment in which a human being is considered a person is represented by the beginning of the labor’s 
pains. The solution is the same, no matter if this process has natural causes or is medically induced.
9 In 
case of a cesarean, the moment is the one in which the doctor starts to cut into the mother’s body, in order 
to take out the baby.  
If the proceedings on the fetus start before the beginning of the birth process, the action is considered to be 
an abortion. If it is after the labor pain starts, then the agent’s action on the newborn is considered to be a 
crime. If we accept that the moment in which the life of a person begins is the end of the birth process, 
that would mean for example that the person that intentionally kills the child before being separated from 
the mother commits an abortion, and if, by medical fault or another kind of fault, the child dies during the 
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242birth process, this fact is not submitted to criminal law, because fault abortion is not convicted. If we 
consider that a person’s life begins together with the labor pain, then the intended action of wanting or 
accepting the child’s death is convicted as a crime, and if the crime is committed by fault, the person 
responsible is convicted for crime by fault. For example, the act of a doctor who, during the birth process 
causes the child’s death by a medical fault will be convicted as a crime of fault, because it involves a 
living human being.
10  
The  Italian  criminal  legislation
11  convicting  infanticide  (article  578  Criminal  Code)  takes  into 
consideration both the mother’s action on the child after birth as well as the mother’s actions during the 
pregnancy, which means that life suppression can take place even before the extra-uterine life is installed. 
Hence the Italian doctrine’s conclusion: the protection of life begins even before the actual birth of the 
child.  
The German criminal law doesn’t state the institution of the criminal protection of life. This moment 
derives from the formulation of infanticide that convicts the mother’s actions on the child, whether this 
action takes place during or right after the birth. 
Therefore, in the Romanian doctrine
12 the main argument is that it doesn’t matter if the living person was 
viable at the time of death and had the capacity to live longer, but that it was alive.  
A special problem is the case of killing human beings with serious malformations (two heads, no arms) 
who can’t be considered as human beings but monsters. According to some authors, killing them wouldn’t 
represent  a  crime.  Others  (Antolisei)  believe  that  only  the  human  beings  that  have  this  type  of 
malformations cannot be considered as human beings and killing them wouldn’t be convicted as a crime.  
The strength on the social interest in determining the institution of the right to life is strictly connected to 
the level of protection offered to it, on a sinus graphic. It grows starting with the level in which the human 
embryo emerges and it is low at the beginning, because the life potential is low and it grows progressively 
until  the  moment  of  birth,  when  the  life  potential  is  certain.  The  strength  of  the  society’s  interest 
decreases, starting with the moment the person’s life is risked by an incurable disease, situation in which 
the personal interest is the only one protected.
13 The personal interest emerges in the third trimester of 
pregnancy
14 and disappears once the person dies.
15 
The  moment  the  result  is  produced,  which  is  the  person’s  death,  is  as  debatable  as  the  one  above 
mentioned. This time the legislator (both Romanian and foreigner) doesn’t offer a legal reference nor is 
obliged  to  clarify  that  moment,  in  order  to  distinguish  the  murder  from  other  crimes.  Usually,  the 
legislations use the terms (murder, homicide, murderer) which, although evoke the result of the action 
which is the victim’s death, don’t provide a definition for it or state in other way the moment this result is 
produced; in this matter, we have to address to the medical investigators.  
According  to  the  medical  findings,  death  is  a  process  that  comprises  several  stages:  pre-agony 
(characterized by a state of lucidity, elated states and anxiety); agony (the moment in which passing from 
life to clinical death takes place and the biological processes are gradually annihilated by the thanatologic 
ones- from Thanatos, the God of Death in the Greek mythology); the agony is not present in case of 
sudden  death  and  can  be  shorter  or  longer  (for  example  in  case  of  chronic  disease);  clinical  death 
(disappearance of the respiratory function and the cardiac one, disappearance of the reflex activity and the 
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243electrical activity in the brain). If resuscitation methods are applied after 2-5 minutes, the clinical death 
can be reversed; cerebral death (cease of physical functions, morphological lesions, irreversible for the 
cortical neurons); vegetative life (maintenance of the vegetative functions, which are the physiological 
processes that take place artificially, outside one’s will, when the patient is unconscious); real death (the 
ceasing of the metabolism and the installation of real death, of the cadaveric modifications following the 
action of the environment on the corpse).
16 
Traditionally and empirically, it is believed that a person deceased in the moment his/her heart stopped 
beating and he/she stopped breathing. From a judicial perspective, starting from a modern scientific basis 
is it considered that a person is dead when the cerebral activity stopped.
17 The practical importance of 
establishing the moment of death is determined by the desire to limit the crimes against a person’s life 
from the grave profanation crime or to decide, if is it legally possible, whether to proceed to the removal 
of organs from the deceased. The person who is in a state of agony or clinical death that can be reversed is 
considered to be alive. The doctor who ascertains that there is no cerebral activity in the victim of an 
accident and decides to disconnect him although his lungs and heart still function, with the purpose of 
removing the kidneys to be transplanted to another person, is not accused with murder. There are cases in 
which the cerebral activity termination criterion is difficult to apply and then it can be recurred to the 
traditional solution.
18 
Usually, once the cerebral death is installed, it can be stated that the result mentioned by the norm that 
incriminates  murder  has  been  reached.  After  the  confirmation  of  the  cerebral  death,  it  is possible to 
perform  tissue  and  organ  transplants  with  medical  purpose,  with  the  deceased  consent  (expressed  in 
writing before death) the spouse or parent’s consent (parents, children, brothers, sisters). In Romania, the 
transplants are made only in specialized centers, authorized by the National Transplant Agency of the 
Ministry of Health and only with the approval of this Agency.
19 
In the English criminal doctrine, it has been noticed that there is no legal definition of a person’s moment 
of death. If in the past it was believed that a person is dead when his/her heart stopped beating and he/she 
stopped breathing, now these criteria have been exceeded. In the case R. vs. Malcherek, 1991, the court 
decided that the victim can be considered dead only if the functions in the brain have ceased; this however 
cannot be established by the court and in absence of a legal definition, it has to decide according to each 
case.  
The English authors have severely criticized the lack of a legal provision of a person’s moment of death, 
stressing that this can creates an uncertainty in the resolution of such cases. It is suggested to adopt a 
solution that exists in other legislations which is that the moment of death is considered to be the ceasing 
of brain functions. 
The criminal law doesn’t describe the susceptible behavior that can provoke the result, this is why death 
can have different causes
20 (the murder is part of the crimes with an open convictions content or free 
crime). Life removal can be determined by an action or inaction, direct or indirect means (for example: 
stimulating an animal to kill or exposing the victim to cold etc), physical means (weapon, poison, physical 
violence, electric power, asphyxiating gas etc) or psychological (inducing fear, severe heart pain) and 
dangerous or non dangerous means, by themselves, but associated with other preexistent simultaneous or 
intervened  factors  (for  example  forcing  someone  with  diabetes  to  drink  a  solution  with  a  high 
concentration of sugar). 
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244The action or inaction must cause the victim’s death in order to be convicted as a murder. In these cases 
the rules applicable are those known in causality matters. In the Italian jurisprudence
21 it has been decided 
that causing death by entombment (the author thinks that the victim is dead) and not by serious injuries to 
the victim, draws criminal liability for a series of crimes, attempt to murder and murder in the first degree. 
In the same context, by disconnecting the machines that kept the victim alive, when it was obvious that the 
brain functions had stopped, doesn’t interrupt the causal relation between the initial harm and the death of 
the victim. As we know, a traditional rule in the English law was the one that a person cannot be held 
responsible for homicide after 366 days (a year and 1 day) from the physical violence against the victim. If 
the term was exceeded, the author of the death wasn’t considered to be the murderer, as a result of the lack 
of causality between the fact and the result.
22 
From a subjective point of view, the Romanian criminal law convicts manslaughter, with a direct or 
indirect intention and murder in the first degree in the same ways: intended first degree and plain first 
degree. 
The English doctrine differentiates murder, a concept that is not defined by the law but by the common 
law, as being the willfulness killing of a person, out of malice from the spontaneous murder, willfulness or 
not. In case of murder, the subjective side consists in the premeditated intention to kill someone or cause 
serious injuries to the victim. In the case R. vs. Janjua in 1998, the court withheld the murder conviction 
for a young man who stabbed the victim several times, causing her death, stating that the criminal’s 
intention to cause serious injuries to the victim is enough for the conviction. 
The English authors think that the courts believe that there is a murder even if the author did not act in 
malice. For example, if the murder was committed out of compassion (euthanasia).
23 Moreover, the courts 
admit that there can be a murder case both with a direct intention as well as indirect intention. We can talk 
about a direct intention of murder when the author really wants the result produced and tries to accomplish 
it (for example, the author points a gun to the victim, wants to kill her and shoots). The indirect intention 
case is when the author doesn’t want a certain result, but acts as if it did, taking the risk that the result will 
be produced.  
British jurists suggest, in the future, the abolition of the distance between murder and manslaughter and 
create a single crime, voluntary murder, as well as the abolition of the imperative sentence to life detention 
in case of murder. It was argued that brutal murder, cold blooded murder or terrorist murder cannot be 
place at the same level with murdering people that are suffering from incurable disease, out of compassion 
and to bring their pain to an end. 
The same authors debate the reckless fault, whether this is a type of involuntary manslaughter or is a 
specific form of manslaughter. The North American doctrine and legislation classify as well the types of 
manslaughter in relation to the subjective position of the author, in: murder, manslaughter and involuntary 
murder. Involuntary murder exists in case the murder is in the first degree.  
Inasmuch as the murder involves taking a person’s life it means that such a crime could not be conceived 
unless the result requested by law was produced, which is death. This result is not explicitly described in 
the conviction norm, but derives from a literally interpretation used by the legislator.  
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